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for Construction of a Near Surface Disposal Facility 

Submitted by:  The Council of Canadians Ottawa Chapter 

April 11, 2022 

Introduction 

The Ottawa Chapter of the Council of Canadians advocates for social and environmental justice 
and Indigenous sovereignty in the Ottawa Valley region. Our work takes place on unceded 
Algonquin Anishinabe territory. 

Since 2019, the Ottawa Chapter has collaborated with many other citizen groups opposed to 
the construction of an above-ground radioactive waste mound at Chalk River, close to the 
Ottawa River. 

In April 2021, we and other groups presented our concerns to the City of Ottawa’s Standing 
Committee on Environmental Protection, Water and Waste Management, leading to the 
unanimous adoption of a resolution of concern by Ottawa City Council.  

The Ottawa City Council notably expressed these concerns: stopping current and future import 
or transfer of nuclear waste from other provinces; increasing safeguards to protect the river 
during site demolition and waste transfer activities; and preventing precipitation from entering 
the NSDF. (See full text of the resolution in Appendix 5.) 

This submission focuses on serious environmental concerns and regulatory issues with the 
current application, including the transfer/transportation of radioactive waste from other 
locations to Chalk River in the context of the project. 

 
Summary 

The Canadian Nuclear Laboratories’ proposed construction of a near surface disposal facility 
(NSDF) at Chalk River Laboratories raises serious environmental concerns.  

The current application before the Canadian Nuclear Safety Commission (CNSC) fails to meet 
the standards set in several regulations governing nuclear safety, and consequently, the license 
must be denied or the matter should be sent to Cabinet for the consideration of significant 
environmental effects, pursuant to section 52 of the Canadian Environmental Assessment Act. 

 
Issue 1: CNL failed to adhere to the Section 3(1) of the General Nuclear Safety and Control 
Regulations 

Section 44 of the Nuclear Safety and Control Act (S.C. 1997, c. 9) authorizes the Canadian 
Nuclear Safety Commission to make regulations regarding various aspects of nuclear energy, 
including the packaging, transport, management, storage, disposal and abandonment of a 
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nuclear substance (subsection (1)(b)). Pursuant to this Act, the General Nuclear Safety and 
Control Regulations were approved on May 31, 2000. Section 3 of these regulations states, in 
part, that: 

3 (1) An application for a licence shall contain the following information: 
 

(c) the name, maximum quantity and form of any nuclear substance to be 
encompassed by the licence; 
 
(j) the name, quantity, form, origin and volume of any radioactive waste or 
hazardous waste that may result from the activity to be licensed, including 
waste that may be stored, managed, processed or disposed of at the site of 
the activity to be licensed, and the proposed method for managing and 
disposing of that waste; 
 

The portion of the NSDF license application that addresses these statutory 
requirements is available in Annex 1 of this submission. It contains a table, which 
addresses section 3(1)(c) of the regulations on page 6, and section 3(1) (j) on pages 
7-8. Regarding Section 3(1)(j), the table states “Information on the radiological and 
non-radiological waste inventory is provided in Section 3 of the NSDF Safety Case 
[A-6].”  
 
The full 622-page Safety Case is available at: https://www.cnl.ca/wp-
content/uploads/2021/03/Near_Surface_Disposal_Facility_Safety_Case_Rev_2.pdf. 
The section of the Safety Case referred to in the license application above, “3.3 
Waste Inventory” is available in Annex 2 of this submission. This section includes a 
"NSDF Reference Inventory and Licensed Inventory" in Table 3-22 with a list of 
radionuclides and a "maximum activity" for each. For hazardous wastes, Table 3-23 
lists "Key Non-Radiological Constituents of Potential Concern" and a "Maximum 
Estimated Leachable Quantity" for each. 
 
These categories are not sufficient to satisfy the section (3)(1)(j) requirements of 
“the name, quantity, form, origin and volume of any radioactive waste or 
hazardous waste.” "Maximum activity" and "maximum estimated leachable 
quantity" are not sufficient substitutes. "Maximum quantity" is covered by Section 
3(1)(c). For Section 3(i)(j), actual information on name, quantity, form, origin and 
volume is required. Tables 3-22 and 3-23 would be the appropriate place for this 
information, but it does not exist, nor is it provided anywhere else in the licence 
application. The unavailability of the required information is concerning, because 
the name, quantity, form, origin and volume of hazardous material is essential to 
knowing the environmental and health risks the project poses. As the regulations 
are mandatory, failure to adhere to them requires that the license be denied.  
 

https://www.cnl.ca/wp-content/uploads/2021/03/Near_Surface_Disposal_Facility_Safety_Case_Rev_2.pdf
https://www.cnl.ca/wp-content/uploads/2021/03/Near_Surface_Disposal_Facility_Safety_Case_Rev_2.pdf
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The Commission presently has an opportunity to set a precedent for environmental 
protection, and to send an important message to applicants regarding the 
seriousness of their obligations under the General Nuclear Safety and Control 
Regulations. Denying the license and/or sending the matter to Cabinet to consider 
likely adverse environmental effects, would be consistent with the purpose of the 
Nuclear Safety and Control Act, which is to provide for:  
 

(a) the limitation, to a reasonable level and in a manner that is consistent 
with Canada’s international obligations, of the risks to national security, the 
health and safety of persons and the environment that are associated with 
the development, production and use of nuclear energy and the production, 
possession and use of nuclear substances, prescribed equipment and 
prescribed information; and 
 
(b) the implementation in Canada of measures to which Canada has agreed 
respecting international control of the development, production and use of 
nuclear energy, including the non-proliferation of nuclear weapons and 
nuclear explosive devices 

 

Issue 2: The CNL is failing to adhere to the Transportation Regulations 

CNL is also failing to meet its obligations under the Transportation of Dangerous Goods 
Regulations (SOR/2001-286). This issue was raised during the CNSC's Fall Webinar Series: 
Proposed NSDF and In Situ Decommissioning Projects, specifically at Fall Series #1: 
Transportation of Radioactive Waste, which was held on October 12, 2021.  During that 
webinar, questions arose concerning instances of improper classification and placarding of 
transported radioactive waste by CNL.  On December 17, 2021 CNSC provided a “Webinar 
Questions” document, which is available in Appendix 3.   
 
Questions 6 and 18 discuss CNL’s non-adherence to transportation regulations.  Specifically, 
Question 18 asks about Event #17 - Transport of Dangerous Goods Radioactive Consignment 
Classification Error, shown in Table F-2: Reportable events at CRL in 2020,  in the Regulatory 
Oversight Report for Canadian Nuclear Laboratories Sites:2020. The CNSC responded: “[i]n this 
case, the error was the package was classified as an “Excepted Package”, when the package 
should have been classified as Radioactive Materials.”  
 
It is important to note that this error was only reported because an unidentified “consignee” 
detected it.  Given that CNL is both consignor and consignee for radioactive waste shipments 
from Whiteshell Laboratories to Chalk River, CNL is unlikely to report its own classification 
errors. 
  
Also note CNSC’s response to Question 19, in which it says that: “[g]iven CNL’s licence 
application is limited to the construction of the NSDF and does not include activities to 

https://www.nuclearsafety.gc.ca/eng/the-commission/meetings/cmd/pdf/CMD21/CMD21-M32.pdf
https://www.nuclearsafety.gc.ca/eng/the-commission/meetings/cmd/pdf/CMD21/CMD21-M32.pdf
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transport off-site waste to the CRL site for emplacement in the NSDF, it is not within the scope 
of this licensing stage.”  
 
That response misunderstands the interdependent nature of the Environmental Assessment 
and the licensing decision. It fails to appreciate that the Commission must make a decision on 
the environmental assessment of the NSDF prior to its decision on licensing of construction, 
and the environmental assessment is supposed to cover all licensing stages, including 
operation, decommissioning and abandonment as well as construction.1  
  
However, contrary to the requirements of the EA, when it comes to assessment of 
transportation risks in CNSC’s Environmental Assessment Report (e.g. page 362 of 590 in CMD 
22-H7), CNSC merely cites the following statement by CNL: “CNL clarified that 
the transportation of waste from external sites to the NSDF is outside the scope of the EA and is 
managed by Transport Canada's Transportation of Dangerous Goods Regulations and CNSC's 
Packaging and Transport of Nuclear Substances Regulations.” 
 
In short, at the EA stage, CNSC accepted CNL’s claim that transportation issues should be dealt 
with separately. At the licensing stage, CNSC said that these issues were already dealt with. 
There has never been, be it at the EA stage or the licensing stage, sufficient evidence before the 
Commission as to how CNL will adhere to the Transportation of Dangerous Goods Regulations, 
and for this reason, the license should be denied. 
 
Issue 3: CNL will not adhere to the Record Retention Requirement of the Class I Nuclear 
Facilities Regulations 

Retention of records related to the results of classification is a requirement of section 14(2) of 
the Class I Nuclear Facilities Regulations : 
 

Records to Be Kept and Retained  
 14 (2) Every licensee who operates a Class I nuclear facility shall keep a record of... (d) 
the nature and amount of radiation, nuclear substances and hazardous substances 
within the nuclear facility; 

 
CNL claims that this requirement does not apply to the NSDF project, as seen in Table B-1, 
Concordance Table for Class I Nuclear Facilities Regulations, in the Safety Case Near Surface 
Disposal Facility (NSDF) 232-03610-SAR-001 Revision 2 (https://www.cnl.ca/wp-
content/uploads/2021/03/Near_Surface_Disposal_Facility_Safety_Case_Rev_2.pdf).  They say 
(on page 569 of 622, available in Appendix 4): “14 - Records to be kept and retained - Not 
applicable to the NSDF Project.” No justification for this claim is given.  
 
Contrary to the CNL claim, the Regulations do apply to the NSDF mound. Section 1 of the 
Regulations provides definitions of key terms. It states: 

 
1 Impact Assessment Act (S.C. 2019, c. 28, s. 1), s(22).  

https://www.cnl.ca/wp-content/uploads/2021/03/Near_Surface_Disposal_Facility_Safety_Case_Rev_2.pdf
https://www.cnl.ca/wp-content/uploads/2021/03/Near_Surface_Disposal_Facility_Safety_Case_Rev_2.pdf
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“Class I nuclear facility means a Class IA nuclear facility and a Class IB nuclear facility… 
Class IB nuclear facility means any of the following nuclear facilities:… 
(e) a facility for the disposal of a nuclear substance generated at another nuclear 
facility.” 

 
The proposed NSDF is exactly the type of facility outlined in section e, and therefore the record 
keeping requirements do apply.  
 
It appears that CNL has not met the record keeping requirements of the Class I Nuclear 
Facilities Regulations when it comes to radioactive waste that would go in the NSDF. This raises 
questions as to whether CNL has the required records of "the nature and amount of radiation, 
nuclear substances and hazardous substances" in waste that it has shipped from Whiteshell 
Laboratories to Chalk River.  It also raises concerns about CNSC's lack of enforcement of the 
Class I Nuclear Facilities Regulations.  
 
Remedies 

The immediate remedy available to the CNSC is denial of the license. This would ensure a 
potentially dangerous project does not continue until issues of safety and regulatory 
compliance are addressed. Additionally, the matter can be submitted to Cabinet pursuant to 
section 52 of the Canadian Environmental Assessment Act.2 It is worth noting that while this 
legislation was repealed in 2019, it nevertheless applies to the matter at hand, given that the 
Environmental Assessment began prior to the date of repeal. The Act states: 
 

Decision Making 
Decisions of decision maker 
52 (1) For the purposes of sections 27, 36, 47 and 51, the decision maker referred to in 
those sections must decide if, taking into account the implementation of any mitigation 
measures that the decision maker considers appropriate, the designated project 
(a) is likely to cause significant adverse environmental effects referred to in subsection 
5(1); and 
(b) is likely to cause significant adverse environmental effects referred to in subsection 
5(2). 
Referral if significant adverse environmental effects 
(2) If the decision maker decides that the designated project is likely to cause significant 
adverse environmental effects referred to in subsection 5(1) or (2), the decision maker 
must refer to the Governor in Council the matter of whether those effects are justified 
in the circumstances. 
Referral through Minister 
(3) If the decision maker is a responsible authority referred to in any of paragraphs 15(a) 
to (c), the referral to the Governor in Council is made through the Minister responsible 
before Parliament for the responsible authority. 

 
2 Canadian Environmental Assessment Act, 2012 (S.C. 2012, c. 19, s. 52). 

https://www.canlii.org/en/ca/laws/stat/sc-2012-c-19-s-52/latest/sc-2012-c-19-s-52.html?autocompleteStr=canadian%20en&autocompletePos=3
https://www.canlii.org/en/ca/laws/stat/sc-2012-c-19-s-52/latest/sc-2012-c-19-s-52.html?autocompleteStr=canadian%20en&autocompletePos=3
https://www.canlii.org/en/ca/laws/stat/sc-2012-c-19-s-52/latest/sc-2012-c-19-s-52.html?autocompleteStr=canadian%20en&autocompletePos=3
https://www.canlii.org/en/ca/laws/stat/sc-2012-c-19-s-52/latest/sc-2012-c-19-s-52.html?autocompleteStr=canadian%20en&autocompletePos=3
https://www.canlii.org/en/ca/laws/stat/sc-2012-c-19-s-52/latest/sc-2012-c-19-s-52.html?autocompleteStr=canadian%20en&autocompletePos=3
https://www.canlii.org/en/ca/laws/stat/sc-2012-c-19-s-52/latest/sc-2012-c-19-s-52.html?autocompleteStr=canadian%20en&autocompletePos=3
https://www.canlii.org/en/ca/laws/stat/sc-2012-c-19-s-52/latest/sc-2012-c-19-s-52.html?autocompleteStr=canadian%20en&autocompletePos=3
https://www.canlii.org/en/ca/laws/stat/sc-2012-c-19-s-52/latest/sc-2012-c-19-s-52.html?autocompleteStr=canadian%20en&autocompletePos=3
https://www.canlii.org/en/ca/laws/stat/sc-2012-c-19-s-52/latest/sc-2012-c-19-s-52.html?autocompleteStr=canadian%20en&autocompletePos=3
https://www.canlii.org/en/ca/laws/stat/sc-2012-c-19-s-52/latest/sc-2012-c-19-s-52.html?autocompleteStr=canadian%20en&autocompletePos=3
https://www.canlii.org/en/ca/laws/stat/sc-2012-c-19-s-52/latest/sc-2012-c-19-s-52.html?autocompleteStr=canadian%20en&autocompletePos=3
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Governor in Council’s decision 
(4) When a matter has been referred to the Governor in Council, the Governor in 
Council may decide 
(a) that the significant adverse environmental effects that the designated project is 
likely to cause are justified in the circumstances; or 
(b) that the significant adverse environmental effects that the designated project is 
likely to cause are not justified in the circumstances. 

 
Section 52(3) refers to responsible authorities listed in section 15. The authority listed in section 
15(a) is the Canadian Nuclear Safety Commission, and therefore, a referral to the Governor in 
Council for this matter would be made through the Minister of Natural Resources. The decision 
maker must decide if the project is likely to cause significant adverse environmental effects 
referred to in subsection 5(1) or 5(2). These sections state:  
 

Environmental effects 
• 5 (1) For the purposes of this Act, the environmental effects that are to be taken into 

account in relation to an act or thing, a physical activity, a designated project or a 
project are 

o (a) a change that may be caused to the following components of the 
environment that are within the legislative authority of Parliament: 

▪ (i) fish and fish habitat as defined in subsection 2(1) of the Fisheries 
Act, 

▪ (ii) aquatic species as defined in subsection 2(1) of the Species at Risk 
Act, 

▪ (iii) migratory birds as defined in subsection 2(1) of the Migratory 
Birds Convention Act, 1994, and 

▪ (iv) any other component of the environment that is set out in 
Schedule 2; 

o (b) a change that may be caused to the environment that would occur 
▪ (i) on federal lands, 
▪ (ii) in a province other than the one in which the act or thing is done 

or where the physical activity, the designated project or the project is 
being carried out, or 

▪ (iii) outside Canada; and 
o (c) with respect to aboriginal peoples, an effect occurring in Canada of any 

change that may be caused to the environment on 
▪ (i) health and socio-economic conditions, 
▪ (ii) physical and cultural heritage, 
▪ (iii) the current use of lands and resources for traditional purposes, or 
▪ (iv) any structure, site or thing that is of historical, archaeological, 

paleontological or architectural significance. 
 

 
 

https://www.canlii.org/en/ca/laws/stat/sc-1994-c-22/latest/sc-1994-c-22.html#sec2subsec1_smooth
https://www.canlii.org/en/ca/laws/stat/sc-1994-c-22/latest/sc-1994-c-22.html
https://www.canlii.org/en/ca/laws/stat/sc-1994-c-22/latest/sc-1994-c-22.html
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Exercise of power or performance of duty or function by federal authority 
(2) However, if the carrying out of the physical activity, the designated project or 
the project requires a federal authority to exercise a power or perform a duty or 
function conferred on it under any Act of Parliament other than this Act, the 
following environmental effects are also to be taken into account: 

 
o (a) a change, other than those referred to in paragraphs (1)(a) and (b), that 

may be caused to the environment and that is directly linked or necessarily 
incidental to a federal authority’s exercise of a power or performance of a 
duty or function that would permit the carrying out, in whole or in part, of 
the physical activity, the designated project or the project; and 

 
o (b) an effect, other than those referred to in paragraph (1)(c), of any change 

referred to in paragraph (a) on 
▪ (i) health and socio-economic conditions, 
▪ (ii) physical and cultural heritage, or 
▪ (iii) any structure, site or thing that is of historical, archaeological, 

paleontological or architectural significance. 
 

A number of these situations are met, and therefore this matter should be submitted to the 
Minister. For example, subsections 5(1)(a)(i)and (ii) refer to changes to fish, fish habitats, and 
aquatic species. Given the proposed location for the NSDF, a leak or spill would easily reach the 
Ottawa River and have devastating consequences to fish, their habitats, and a number of 
aquatic species. Relatedly, subsection 5(1)(b)(ii) refers to changes to the environment that cross 
provincial boundaries. As the Ottawa River divides Ontario and Quebec, any contamination of 
the Ontario side will undoubtedly adversely affect the Quebec side. 
 
Note that the section does not call for certainty of a change to the environment; but rather 
changes that may be caused. The aforementioned changes are certainly possibilities, and as a 
consequence, the matter should be submitted to the Minister.  
 
Conclusion 

Public projects concerning nuclear waste must balance practical and economic concerns with 
environmental and public health objectives. In pursuit of the latter, the federal government has 
implemented several series of mandatory regulations which must be adhered to. In the case of 
the Chalk River Near Surface Disposal Facility, Canadian Nuclear Laboratories has failed, and will 
continue to fail, to meet these requirements. It is acknowledged that the standard of review for 
administrative decisions is not perfection, but rather reasonableness.3 However, considering 
the lack of compliance with mandatory regulations, it would be unreasonable for the CNSC to 
grant a license at this time. Instead, the license should be denied, and the matter referred to 
Cabinet.  

 
3 Canada (Minister of Citizenship and Immigration) v Vavilov, 2019 SCC 65, at para 91. 
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Appendix 1: NSDF License Application 
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Appendix 2: Excerpt from the NSDF Safety Case 
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Appendix 3: Webinar Questions  
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Appendix 4: NSDF Safety Case Excerpt 
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Appendix 5:  Resolution passed by City of Ottawa Council, April 14, 2021 

7. RESOLUTION – CANADIAN NUCLEAR LABORATORIES CHALK RIVER 
NUCLEAR WASTE NEAR SURFACE DISPOSAL FACILITY  

That Council: 

1.         Approve that the City of Ottawa urge the Canadian Nuclear 
Laboratories and its regulator, the Canadian Nuclear Safety Commission, to 
take action on the City of Ottawa’s concerns related to the proposed Near 
Surface Disposal Facility (NSDF), Nuclear Power Demonstration (NPD) and 
related activities, including: 

a.         stopping current and future import or transfer of external Atomic 
Energy of Canada Limited (AECL) waste from other provinces (e.g. Manitoba); 

b.        increasing safeguards to protect the river during site demolition and 
waste transfer activities; 

c.         preventing precipitation from entering the NSDF; 

d.        providing the City of Ottawa with timely access to ongoing 
environmental monitoring data on the Ottawa River; and 

e.         committing to prompt notification of spill/release events to City of 
Ottawa, and; 

2.         Direct the Public Works and Environmental Services Department to 
provide an update to the Standing Committee on Environmental Protection, 
Water and Waste Management on City concerns being submitted through 
the NSDF Environmental Assessment process, and provide an annual update 
on radioactivity as part of the Drinking Water Summary Report that is issued 
to Council in fulfillment of the Safe Drinking Water Act 2002, and; 

3.         Request that the Minister of Environment and Climate Change initiate 
a regional assessment of radioactive disposal projects in the Ottawa Valley 
under the Impact Assessment Act, as amended in 2019, and; 

4.         Direct the Mayor to write to the Ministers of Natural Resources, 
Environment and Climate Change, Infrastructure and Crown-Indigenous 
Relations, as well as the Canadian Nuclear Safety Commission and the 
Canadian Nuclear Laboratories to express the City of Ottawa’s concerns and 
call for action; and, 

5.         Direct the City Clerk to share Council’s position and call to action with 
the Iroquois Anishinabek Nuclear Alliance as well as the Federation of 
Canadian Municipalities and the Association of Municipalities of Ontario. 

                                                                                                            CARRIED 

https://app05.ottawa.ca/sirepub/agdocs.aspx?doctype=minutes&itemid=411635
https://app05.ottawa.ca/sirepub/agdocs.aspx?doctype=minutes&itemid=411635

