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 Métis Nation and Manitoba Métis

Context Community
& * The Manitoba Metis Federation

* Meétis Rights, Claims and Interests

Background




The Métis Nation

e The Métis Nation is a distinct
Indigenous people.

* Métis Nation in general, and in
southern Manitoba, finds its earliest
roots in the fur trade.

 The heart of the Métis Homeland is the
Red River Valley.

Jasper

o 100 200

km UNITED STATES

Métis Economic Activity During the

Fur Trade of the Western Interior
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The Métis Nation

“The Métis were originally the descendants of eighteenth-century
unions between European men - explorers, fur traders and
pioneers - and Indian women, mainly on the Canadian plains, which
now form part of Manitoba, Saskatchewan and Alberta. Within a
few generations the descendants of these unions developed a
culture distinct from their European and Indian forebears. In early
times, the Métis were mostly nomadic. Later, they established
permanent settlements centered on hunting, trading and
agriculture. The descendants of Francophone families developed
their own Métis language derived from French. The descendants of
Anglophone families spoke English. In modern times the two
groups are known collectively as Métis.” (Cunningham, para 5)



The Metis Nation’s Struggle

“The history of the Métis is one of struggle for recognition of
their unique identity as the mixed race descendants of
Europeans and Indians. Caught between two larger identities
and cultures, the Métis have struggled for more than two
centuries for recognition of their own unique identity, culture
and governance. The constitutional amendments of 1982 ...
signal that the time has finally come for recognition of the
Métis as a unique and distinct people.”

-Supreme Court of Canada, 2011
(Cunningham, para 70)



Manitoba Métis
Community

“When the Government of Canada presented
itself at our doors it found us at peace. It
found that the Métis people of the North-West
could not only live well without it ... but that it
had a government of its own, free, peaceful,
well-functioning, contributing to the work of
civilization in a way that the Company from
England could never have done without
thousands of soldiers. It was a government
with an organized constitution whose
jurisdiction was more legitimate and worthy of
respect, because it was exercised over a
country that belonged to it.”




Manitoba Metis
Community

In Goodon, the court
described the Manitoba
Métis Community as a
proud independent Métis
population that constituted
a historic rights-bearing
community in present day
Manitoba and beyond,
which encompassed “all of
the area within the present
boundaries of southern
Manitoba from the present
day City of Winnipeg and
extending south to the
United States.” (para 48)

“The lands that they
owned...belonged to them
once by the Indian title,
twice for having defended
them with their blood, and
thrice for having built and
lived on them...” (Louis Riel)




Manitoba Metis
Federation

The MMEF is the official democratic
self-government representative for
the Métis Nation’s Manitoba Métis
Community.

The MMF promotes the political,
social, cultural and economic
interests and rights of the Métis in
Manitoba.

The MMF is authorized to deal with
the collective rights, interests and
claims of the Manitoba Métis
Community.

The MMF is organized into 7
Regions, and 140 Locals throughout
the Province.
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hwest Region
Bacon Ridge

Birch River

Briggs Spur/Cowan
Camperville

Crane River

Dauphin Amisk

Duck Bay

Gilbert Plains/Grandview
Eddystone

Little Muddy Waters
Manitoba House
Mallard

McCreary

Minitonas

Reedy Creek

Roblin

Rock Ridge

Rorketon

Ste Rose

San Clara/Boggy Creek
Shell River Metis Assoc.
Spence Lake

Swan River

Waterhen

The Pas Region

Baden
Barrows
‘Cormorant
Cranberry Portage
Easterville

Fiin Flon

Grand Rapids
Mafeking

Moose Lake
Pelican Rapids

Manitoba Metis Federation
Governance Structure

. Prairie Mountain
. Red Deer Lake

. Sherridon

. Snow Lake

. ThePas

Thompson Region
40.  Brochet

41, Churchill

42, Cross Lake

43, Garden Hill

4. Gillam

45.  God's Lake

46.  Leaf Rapids

47. Lynn Lake

48, Nelson House
49.  Norway House
50.  Pikwitonei

51.  Red Sucker Lake
52 South Indian Lake
53.  Thicket Portage
54.  Thompson

55.  Wabowden

Interlake Region

56.  Ashern
57.  Eriksdale
58.  Hodgson

50. Lundar
60.  Madeline Amstrong
61.  Matheson Island

62.  Riverton

63. St Laurent

64.  Scotch bay

65, Selkirk
66.  Stonewall
67.  Teulon
68.  Vogar

Southeast Region
69.  Berens River
70.  Grand Marais
71.  LaBroquerie
72 Lac Du Bonnet
73, Lorette

74.  Manigotagan
76.  Marchand

76.  Powerview

77. Richer

78.  Seymourville
79, South Junction
80. St Adolphe

81. St Labre
82. St Malo
83.  Ste.Rita

84.  Stoney Point
85. Traverse Bay
86. Vassar

87.  Victoria beach
88.  Woodridge

Southwest Region

89.  Amaranth

90.  Assiniboine

91.  Binscarth/Ste Madeleine Birtle
92.  Cherry Creek Metis Council
93, Erickson/Wapiti

94.  Fort Ellice

95 Grand Valley

9.  Les Metis

97.  Pelly Trail/Russell

98.  Pembina River

99.  Portage

100. Rivers

101, Snake Creek

102. St. Ambroise

103. St. Eustache

104. St Marks

105. Turtle Mountain

106. Westman

Winnipeg Region
107. Blueberry
108. Bosco

100. Catfish

110, Conseil Elzéar Goulet
111, Dakota

112, Dumont

113, Fontaine
114 Gilbert Park
115, Heritage Proud
116, Infinity

117, Keenleyside
118.  Kinew

119, Liberty

120, Metis Elders
121, Michif

122 New Horizons
123. Point Douglas
124. Prairie Buffalo
125. Red River
126. Redboine
127. Riel

128. Seven Oaks
129, South Central
130. Spruce

131. St Norbert
132, St. Vital North
133, Winnipeg North
134, Winnipeg West



MMF Resolution No. 8

* The Manitoba Métis Community has
appointed the MMF Home Office as its
authorized representative for the
purposes of Crown consultation and
accommodation.

* In 2007, the MMF Annual General
Assembly unanimously adopted
Resolution 8, which reads in part as
follows:

“this assembly continue[s] to give the
direction to the Provincial Home Office to
take the lead and be the main contact on

all consultations affecting the Métis
community and to work closely with the
Regions and Locals to ensure governments
and industry abide by environmental and
constitutional obligations to the Métis”

Resolution No. 8 Framework

PHASE I:
NOTICE &
RESPONSE

PHASE II:
FUNDING &
CAPACITY

PHASE Ill:
ENGAGEMENT &
CONSULTATION

PHASE IV:

[ ]

[ ]
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PARTNERSHIP & I:l >

ACCOMMODATION
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Home
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Metis Rights, Claims and Interests

 The Manitoba Métis Community possess Aboriginal rights, including,
pre-existing Aboriginal collective interests in lands protected by section
35 of the Constitution Act, 1982, throughout their homeland and
traditional territory.

* |n 2008, in R. v. Goodon, the Provincial Court of Manitoba affirmed the

existence of constitutionally protected Métis harvesting rights in the
province:

“The Métis community of Western Canada has its own distinctive identity. As the
Métis of this region were a creature of the fur trade and as they were compelled
to be mobile in order to maintain their collective livelihood, the Métis
"community" was more extensive than, for instance, the Métis community
described at Sault Ste. Marie in Powley. The Métis created a large inter-related
community that included numerous settlements located in present-day
southwestern Manitoba, into Saskatchewan and including the northern Midwest
United States.” (para 46)

11



Crown Recognized
Metis Rights

In 2012, the MMF and
Manitoba government
concluded the MMF-Manitoba
Harvesting Agreement which
recognizes Métis rights to
“hunting, trapping, fishing and
gathering for food and domestic
use, including for social and
ceremonial purposes and for
greater certainty, the ability to
harvest timber for domestic
purposes” throughout an area
spanning approximately
800,000 km? (the “Métis
Recognized Harvesting Area”).

MMF has strong assertions of
harvesting rights beyond this
recognized area.

11
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Metis Rights, Claims and Interests

* In 2013, in Manitoba Métis Federation Inc. v. Canada, the Supreme Court
of Canada held that the federal government had “failed to implement the
land grant provision set out in s. 31 of the Manitoba Act, 1870 in
accordance with the honour of the Crown.” The SCC wrote:

“What is at issue is a constitutional grievance going back almost a century and a half.
So long as the issue remains outstanding, the goal of reconciliation and
constitutional harmony, recognized in s. 35 of the Charter and underlying s. 31 of the
Manitoba Act, remains unachieved. The ongoing rift in the national fabric that s. 31
was adopted to cure remains unremedied. The unfinished business of reconciliation

of the Métis people with Canadian sovereignty is a matter of national and
constitutional import.” (para 140)

* This constitutional breach continues to burden the federal Crown and
gives rise to an outstanding claim regarding the 1.4 million acres of land

promised to the Métis.

13



Metis Rights, Claims and Interests

* Beyond those rights already established through litigation
and recognized by the courts or in agreements with the
Crown, the Manitoba Métis Community claims commercial
and trade related rights.

* The Manitoba Métis Community’s pre-existing customes,
practices, and traditions—including as they relate to
commerce and trade—were not affected by the Natural
Resources Transfer Act and continue to exist and be
protected as Aboriginal rights today.

14



MMF Canada Negotiations

 On May 27, 2016, the Government of Canada, and the MMF executed a
Memorandum of Understanding on Advancing Reconciliation.

e On November 15, 2016, Canada and the MMF executed a Framework
Agreement for Advancing Reconciliation that formalized a negotiation
process between Canada and the MMF to:

“jointly develop a renewed nation-to-nation, government-to-government
relationship” and “to arrive at a shared solution that advances reconciliation
between the Parties consistent with the purpose of section 35 of the Constitution
Act, 1982 and the Supreme Court of Canada’s decision in Manitoba Métis
Federation Inc. v. Canada (AG).”

* These negotiations are ongoing, including related to:
* Quantum, selection and management of potential settlement lands;
e Water and subsurface rights;
* Wildlife, fishing and fisheries;
* Environmental Assessment; and

* Land management, among other topics.

15



The Duty to
Consult &
Accommodate
s Triggered by
the Renewal
Application

* The Duty to Consult and
Accommodate

* The Duty to Consult and
Accommodate is Triggered
* Meétis Rights, Interests, and Claims
Affected by the Decision
* The Crown owes the Manitoba
Meétis Community a Deep Duty to
Consult

16



The Duty to Consult & Accommodate

 The Crown’s duty to consult is grounded in the honour of the Crown and
the reconciliation of Indigenous peoples’ prior occupation and use of the
land with the assertion of Crown sovereignty.

* The Supreme Court of Canada has said that:

“The foundation of the duty in the Crown’s honour and the goal
of reconciliation suggest that the duty arises when the Crown has
knowledge, real or constructive, of the potential existence of the Aboriginal
right or title and contemplates conduct that might adversely affect it.”
(Haida, para 35)

* The test for whether the duty is triggered therefore has two parts:
i) Crown knowledge of potential Aboriginal or treaty rights; and

ii) A Crown action or decision that might adversely affect the
Aboriginal or treaty right.

17



Recommendation
#1

The duty to consult and
accommodate the Manitoba Métis

Community is clearly triggered

In order to ensure that the duty to
consult and accommodate is fulfilled
the Commission must include a
licencing condition for ongoing
consultation with the MMF




The Duty to Consult & Accommodate

* The courts have used the concept of a “spectrum” to describe the content, or
what is required in order for the Crown to have fulfilled its duty:

“At the claims stage, prior to establishment of Aboriginal title, the Crown
owes a good faith duty to consult with the group concerned and, if
appropriate, accommodate its interests. As the claim strength increases,
the required level of consultation and accommodation correspondingly
increases. Where a claim is particularly strong — for example, shortly
before a court declaration of title — appropriate care must be taken to
preserve the Aboriginal interest pending final resolution of the claim.
Finally, once title is established, the Crown cannot proceed with
development of title land not consented to by the title-holding group unless
it has discharged its duty to consult and the development is justified
pursuant to s. 35 of the Constitution Act, 1982.”

(Tsilhgot’in, para 91)

19



* The following factors support a deep
duty to consult and accommodate
regarding the CNSC Regulatory
Oversight Report:

e Established and Crown-
recognized s. 35 Métis harvesting
rights

* Judicial recognized outstanding

The Crown owes the Meétis claim for land and ongoing

Manitoba Métis

MMF-Canada negotiations
regarding land and environment

Commumty d Deep * Evidence in the MMF Reports

Duty to Consult that demonstrate use of the
regulatory area by MMF Citizens
to exercise their harvesting rights

* Background and context of
dispossession of Métis from their
traditional territory, including
the Whiteshell site

e Limited amount of Crown land
available in the area for Métis to
exercise their rights

20




Recommendation
#2

There are outstanding impacts and
unaddressed concerns of the MMF

regarding the regulatory oversight
report.

In order to ensure that the duty to
consult and accommodate is fulfilled
a process for addressing the
outstanding impacts and concerns of
the MMF should be considered.




Outstanding
Impacts &
Concerns of
the Manitoba
Metis
Community

 Evidence and Information about the

Outstanding Impacts and MMF’s
Concerns regarding the CNSC
Regulatory Oversight Report

22



Recommendation
#3

Canada has made commitments to
implement UNDRIP and advance
reconciliation with the Métis that

must be considered in the application
of the regulatory oversight report.

The MMF review of the CNSC
Regulatory Oversight Report states
that any licensing must align with
Canada’s commitments




Canada’s

International . .
, , * The Commissions review and
Ob| |gat|ons decisions specific to the regulatory
& oversight report must be
implemented in accordance with
Commitments Canada’s commitments and
International obligations:
tO * The United Nations Declaration on the
ReCOHCi | iaﬁon Rights of Indigenous Peoples
) L, e Canada’s 10 Principles Respecting the
Wlth th e M ef1s Government of Canada’s Relationship

with Indigenous Peoples

24



United Nations Declaration on the Rights of

Indigenous Peoples (UNDRIP)

e On May 10, 2016, Canada committed to implementing the
United Nations Declaration on the Rights of Indigenous Peoples.

 The Commission must exercise its discretion regarding the

regulatory oversight report in light of Canada’s commitment to
implementing UNDRIP.

25



United Nations Declaration on the Rights of

Indigenous Peoples (UNDRIP)

» Article 25 states: Indigenous peoples have the right to maintain and strengthen their distinctive
spiritual relationship with their traditionally owned or otherwise occupied and used lands,
territories, waters and coastal seas and other resources and to uphold their responsibilities to future

generations in this regard.

» Article 26 (1) states: Indigenous peoples have the right to the lands, territories and resources which
they have traditionally owned, occupied or otherwise used or acquired.

e Article 29 states:

i) Indigenous peoples have the right to the conservation and protection of the environment and the
productive capacity of their lands or territories and resources. States shall establish and
implement assistance programs for indigenous peoples for such conservation and protection,
without discrimination.

ii) States shall take effective measures to ensure that no storage or disposal of hazardous materials
shall take place in the lands or territories of indigenous peoples without their free, prior and
informed consent.

iii) States shall also take effective measures to ensure, as needed, that programmes for monitoring,
maintaining and restoring the health of indigenous peoples, as developed and implemented by

the peoples affected by such materials, are duly implemented.
26



Canada’s 10 Principles

* Canada has adopted 10 Principles that are to apply to all its
relationships and dealing with Indigenous communities, including
the Manitoba Métis Community.

 The Commission must exercise its discretion regarding the
regulatory oversight report in light of the Principles that Canada
has committed to as part of its relationship with Indigenous
peoples.

e Canada has said that:

“These Principles are a starting point to support efforts to end the
denial of Indigenous rights that led to disempowerment and
assimilationist policies and practices. They seek to turn the page in
an often troubled relationship ...”

27



Canada’s
10
Principles

Principle 1

The Government of
Canada recognizes
that all relations
with Indigenous
peoples need to be
based on the
recognition and
implementation of
their right to self-
determination,
including the
inherent right of
self-government.

It is the mutual
responsibility of all
governments to shift their
relationships and
arrangements with
Indigenous peoples so
that they are based on
recognition and respect
for the right to self-
determination, including
the inherent right of self-
government for
Indigenous nations. For
the federal government,
this responsibility includes
changes in the operating
practices and processes of
the federal government.

28



Canada’s
10

Principles

Principle 4

The Government of
Canada recognizes
that Indigenous
self-government is
part of Canada’s
evolving systems of
cooperative
federalism and
distinct orders of
government

As informed by the UN
Declaration, Indigenous peoples
have a unique connection to and
constitutionally protected
interest in their lands, including
decision-making, governance,
jurisdiction, legal traditions, and
fiscal relations associated with
those lands.

Nation-to-Nation, government-
to-government relationships
therefore include:

i)  Developing mechanisms
and designing processes
which recognize that
Indigenous peoples are
foundational to Canada’s
constitutional framework;

i) Involving Indigenous
peoples in the effective
decision-making and

overnance of our shared
ome;

iii) Putting in place effective
mechanisms to support the
transition away from
colonial systems of
administration and
governance; and

iv) Ensuring, based on
recognition of rights, the
space for the operation of
Indigenous jurisdiction and
laws. 29



Canada’s
10

Principles

Principle 6

The Government of
Canada recognizes
that meaningful
engagement with
Indigenous peoples
aims to secure their
free, prior, and
informed consent
when Canada
proposes to take
actions which impact
them and their
rights, including their
lands, territories and
resources

This Principle acknowledges the
Government of Canada’s
commitment to new nation-to-
nation, government-to-
government relationships that
builds on and goes beyond the
legal duty to consult.

The Government of Canada
recognizes the right of Indigenous
peoples to participate in decision-
making in matters that affect
their rights through their own
representatives institutions and
the need to consult and
cooperate in good faith with the
aim of securing their free, prior,
and informed consent.

The Government of Canada will
look for opportunities to build
processes and approaches aimed
at securing consent, as well as
creative and innovative
mechanisms that will help build
deeper collaboration, consensus,
and new ways of working
together [and] ensure that
Indigenous peoples and their
governments have a role in public
decision-making as part of
Canada’s constitutional 30
framework.



Canada’s
10
Principles

Principle 10

The Government of
Canada recognizes
that a distinctions-
based approach is
needed to ensure
that the unique
rights, interests and
circumstances of the
First Nations, the
Métis Nation and
Inuit are
acknowledged,
affirmed, and
implemented

The Government of Canada
recognizes First Nations, the
Métis Nation, and Inuit as the
Indigenous peoples of Canada,
consisting of distinct, rights-
bearing communities with their
own histories, including with
the Crown.

The work of forming renewed
relationship based on the
recognition of rights, respect,
cooperation, and partnership
must reflect the unique
interest, priorities and
circumstances of each People.
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In order to ensure that the duty to consult and
accommodate is fulfilled the Commission must
include a licencing condition for ongoing
consultation with the MMF

In order to ensure that the duty to consult and
Summary of MMF accommodate is fulfilled a process for addressing

: the outstanding impacts and concerns of the
Recommendations MMF should be included as a consideration in
the regulatory oversight report

The Commission’s approval conditions and
review of the regulatory oversight report must
align with Canada’s commitments to implement
UNDRIP and advance reconciliation and a
Nation-to-Nation, government-to-government
relationship with the Métis

32
*please see the MMF’s Speaking Notes and MMF Reports for additional details regarding the MMF’s outstanding concerns and impacts
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